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I. INTRODUCTION 

Plaintiffs Chartwell Litigation Trust and Gregory L. Segall as Trustee of the Trust 

(“Plaintiffs”) bring this motion to exclude in its entirely the testimony of Scott Peltz (“Peltz”), an 

accountant retained by defendants Addus Healthcare, Inc. (“Addus”), W. Andrew Wright, Mark S. 

Heaney, Courtney E. Panzer, and James A. Wright (collectively, “Defendants”) to testify 

concerning the fair market value of Addus, the fair market value of the alleged option agreement 

between Med Diversified, Inc. (“Med”) and Addus, and facts concerning the negotiations of the 

parties that culminated in the January 8, 2002 Stock Purchase Agreement (the “SPA”). 

Although Peltz has been designated by Addus to testify concerning the value of Addus’ 

stock, he has not performed any valuation of that stock.  Instead, Peltz simply assumes that the 

value of Addus’ stock is equal to the price that Med paid.  He then cobbles “preliminary” tests 

using randomly selected data in order to artificially “corroborate” his assumption.  This testimony 

is inadmissible under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), 

Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999), and their progeny. 

Petlz’s opinion is not within any particular expertise of Peltz but is simply an opinion on 

an issue of fact as to which this Court is capable of making a determination without Peltz’s 

assistance.  In addition, Peltz’s opinion is subjective and conclusory and cannot reasonably be 

assessed for reliability.  He does not apply any technique or theory that has been subjected to peer 

review and publication, and does not employ any technique or theory has been generally accepted 

in the scientific community.   

Moreover, Peltz’s technique has no evidentiary reliability.  Peltz concedes that Med 

“clearly” paid more than book value for Addus’ stock, but he did not take this fact into account in 

his analysis and did nothing to determine how much over book value Med paid or what “value” 

Med purportedly was to receive from this surplus payment.  Peltz did not examine Addus’ 

financial performance at all in making or preliminarily testing his assumptions of value.  Further, 

despite being aware that Med had a verified history of overpaying in connection with acquisitions 

of other entities, Peltz did not factor this into his analysis in any way. 



 

 

1342065  - 2 -  

 

In addition to his primary opinions regarding value, Peltz also offers some random 

thoughts about the transaction that are couched as opinions in his report.  Peltz concedes that he is 

not offering any damage testimony.  Nevertheless, he has a number of conclusions about the 

effects of the transaction on Addus.  He concedes that he has performed no independent analysis 

of these issues, that these conclusions are nothing more than a restatement of the witness 

testimony and documents, and therefore that he has nothing to add to the evidentiary record 

beyond the witness’ own testimony.  Therefore, the testimony is irrelevant and inadmissible. 

Peltz also offers the opinion that Med benefited from the potential Addus acquisition 

because its stock price increased.  Peltz performed no analysis of this issue; he simply tracked the 

historic price of the stock and guessed that certain increases were related to the Addus transaction.  

He did nothing to account for or factor out other potential causal connections to the fluctuations in 

stock price.   

For the foregoing reasons, Plaintiffs request that Peltz’s testimony be excluded in its 

entirety. 

II. ARGUMENT 

A. Legal standard 

The admissibility of all expert testimony is governed by the principles of Federal Rule of 

Evidence 104(a).  See Fed. R. Evid. 702 cmt (West Supp. 2005).  Under F.R.E. 104(a), the 

proponent of the evidence has the burden of establishing by a preponderance of the evidence that 

the testimony is admissible. See Bourjaily v. United States, 483 U.S. 171, 175 (1987). 

The standards for the admissibility of expert opinion evidence are set forth in Federal 

Rules of Evidence 702, which provides as follows: 

If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or education, may testify thereto in the form of an 
opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the 
testimony is the product of reliable principles and methods, and (3) the witness has applied 
the principles and methods reliably to the facts of the case. 

Rule 702 reflects the decisions by the United States Supreme Court in Daubert v. Merrell 

Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichael, 526 U.S. 
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137 (1999), which mandate that trial judges act as gatekeepers to exclude unreliable expert 

testimony.  Under Kumho, this gatekeeper function applies to all expert testimony, not just 

scientific testimony. See Kumho, 526 U.S. at 148.  An opinion from an expert who is not a 

scientist should receive the same degree of scrutiny for reliability as an opinion from an expert 

who purports to be a scientist.  See Watkins v. Telsmith, Inc., 121 F.3d 984, 991 (5th Cir. 1997) 

(“[I]t seems exactly backwards that experts who purport to rely on general engineering principles 

and practical experience might escape screening by the district court simply by stating that their 

conclusions were not reached by any particular method or technique.”). 

Daubert establishes a non-exclusive checklist for courts to use to determine the 

admissibility of expert opinion evidence: “(1) whether the expert’s technique or theory can be or 

has been tested – that is, whether the expert’s theory can be challenged in some objective sense, or 

whether it is instead simply a subjective, conclusory approach that cannot reasonably be assessed 

for reliability; (2) whether the technique or theory has been subject to peer review and publication; 

(3) the known or potential rate of error of the technique or theory when applied; (4) the existence 

and maintenance of standards and controls; and (5) whether the technique or theory has been 

generally accepted in the scientific community.”  See F.R.E. 702 cmt (citing Daubert, 509 U.S. at 

593-94).  In addition, the opinion testimony must “assist the trier of fact to understand the 

evidence or to determine a fact in issue.”  F.R.E. 702; see also Andrews v. Metro North Computer 

Railroad Co., 882 F.2d 705, 708 (2nd Cir. 1989) (“For an expert’s testimony to be admissible 

under [Federal Rules of Evidence 702], however, it must be directed to matters within the witness’ 

specific, technical, or specialized knowledge and not to lay matters which a jury is capable of 

understanding and deciding without the expert’s help.”).   

Defendants cannot meet their burden of proving that Peltz’s testimony is admissible under 

these standards. 
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B. Peltz’s Assumption that the Purchase Price that Med Agreed to Pay Reflects the 

Actual Value of Med’s Stock Is Inadmissible 

1. Summary of Peltz’s opinion 

Peltz is not a valuation expert.  Deposition of Scott Peltz (“Peltz Dep.”) at 31:9-15 (does 

not issue formal valuations as a business appraiser); 33:24-35:8 (has no valuation certifications), 

Declaration of Michael H. Strub, Jr. (“Strub Decl.”) ¶ 1 & Ex. A. 1  Thus, as he concedes, he did 

not perform a valuation of Addus.  Peltz Dep. at 220:24-221:5; 227:23-228:17. 

Rather than independently valuing Addus, Peltz based his testimony on the assumption that 

the price that Med agreed to pay was equal to the value that Med was receiving.  See, e.g., Peltz 

Dep. at 198:17-199:9.  In other words, Peltz’s testimony simply assumes that the consideration 

that Med agreed to pay for Addus was equal to the value of what Med agreed to buy.  Peltz bases 

this assumption on the assertion that the SPA was a negotiated transaction.  For the reasons 

discussed below, Peltz’s testimony concerning his assumption is inadmissible. 

2. Peltz’s assumption that the consideration that Med agreed to pay for Addus was 

equal to the value of what Med agreed to buy is inadmissible because it will not 

assist the trier of fact 

“For an expert’s testimony to be admissible under [Federal Rules of Evidence 702] … it 

must be directed to matters within the witness’ specific, technical, or specialized knowledge and 

not to lay matters which a jury is capable of understanding and deciding without the expert’s 

help.”  See Andrews, 882 F.2d at 708; see also Salem v. U.S. Lines Co., 370 U.S. 31, 35 (1962) 

(expert testimony may be properly excluded when men of common understanding without 

specialized training are capable of drawing conclusions from the facts considered by the expert). 

Peltz’s first opinion is his assumption that the consideration that Med offered is equal to 

the value of Addus’ equity because it was an arm’s length negotiation.  Peltz Dep. 198:22-199:3.  

Peltz bases this assumption on the fact that the parties engaged in substantial email 

correspondence.  Peltz Dep. 66:14-67:5.  He also “opines” that Med learned, through its due 

                                                 
1 The deposition testimony of Peltz cited in this motion is collected at Exhibit A in the 

Strub Declaration. 
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diligence, that certain adjustments may be necessary to Addus’ balance sheets, and therefore he 

“opines” that these adjustments must have been included in the purchase price.  Peltz Dep. 198:17-

199:7. 

Whether the negotiation was or was not conducted at arm’s length is a fact question that 

this Court can decide based on its review of the evidence without the assistance of expert 

testimony.  Peltz is a CPA – he has no specialized knowledge or degree in contract negotiations.  

Peltz has performed no independent testing of the negotiation process, and he concedes that he has 

nothing to add to the evidentiary record beyond what the fact witness testimony will provide.  

Peltz Dep. 194:24-195:7.  The Court itself can review the e-mail correspondence (if it determines 

that these documents are otherwise admissible) and reach its own judgments about the parties’ 

negotiations.  Peltz has performed no independent analysis of the conclusions that Med reached 

during its due diligence of Addus; he simply points out that Med’s consultants suggested that 

certain adjustments be made to Addus’ balance sheets.  Plaintiffs have stipulated to this fact.  See 

Joint Stipulation of Facts, filed 8/15/2005, Fact No. 57.   

“Expert testimony cannot be used solely to bolster the credibility of [a party’s] fact-

witnesses by mirroring their version of events.”  Untied States v. Cruz, 981 F.2d 659, 664 (2d Cir. 

1992) (bracketed text added).  Because Peltz’s testimony will not assist the Court in determining 

whether the consideration that Med agreed to pay was equal to the value that Med was to receive, 

Peltz’s testimony should be excluded.  See Fineberg v. U.S., 393 F.2d 417, 421 (9th Cir. 1968) 

(expert testimony that will not aid the trier of fact in the search for truth should be excluded). 

3. Peltz’s assumption that the consideration that Med agreed to pay for Addus was 

equal to the value of what Med agreed to buy is inadmissible because it contradicts 

facts in this case, which Peltz simply ignored 

To be admissible, the expert opinion must be the product of reliable principles and 

methods that have been dependably applied to the actual facts of the case.  See Amorgianos v. 

Nat’l R.R. Passenger Corp., 303 F.3d 256, 265 (2d Cir. 2002).   

Where an expert’s opinion ‘is based on data, a methodology, or studies that are simply 
inadequate to support the conclusions reached,’ Amorgianos, 303 F.3d at 266, or 
assumptions ‘that represent a complete break’ with the evidence in the record, Boucher v. 
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U.S. Suzuki Motor Corp., 73 F.3d 18, 22 (2d Cir.1996), it should be excluded, and ‘nothing 
… requires a district court to admit opinion evidence that is connected to existing data only 
by the ipse dixit of the expert,’ General Elec. Co. v. Joiner, 522 U.S. 136, 146, 118 S.Ct. 
512, 139 L.Ed.2d 508 (1997).   

Country Road Music, Inc. v. MP3.com, Inc., 279 F. Supp. 2d 325, 330-31 (S.D.N.Y. 2003). 

Peltz’s opinion has no relationship to reality.  Peltz conceded during his deposition that 

Med “clearly” paid a premium for Addus, and yet he did no analysis at all to determine what the 

amount of that premium was.  Peltz Dep. 81:18-23.  Peltz also admits that he did not consider, as 

part of his opinion, the fact that Med had paid large premiums in its prior acquisitions, e.g., a 

185% premium for Tender Loving Care, Inc.  Peltz Dep. 79:7-80:21.  Beyond noting that it 

created “skepticism” in his mind as to whether Med had overpaid, Peltz failed to consider that 

Med had written off over $200 million in good will as a consequence of prior transactions in 

which it paid more than the value of the business being acquired.  Peltz Dep. 76:3--78:3.  Indeed, 

Peltz failed to consider any of Med’s prior transactions in reaching his opinions.  Peltz. Dep. 

78:10-14.  

Peltz’s opinion does not reflect a reliable, dependable application of existing facts.  On the 

contrary, it represents “‘a complete break’ with the evidence in the record.”  Boucher v. U.S. 

Suzuki Motor Corp., 73 F.3d 18, 22 (2d Cir. 1996).  Therefore, it should be excluded.   

4. Peltz’s assumption that the consideration that Med agreed to pay for Addus was 

equal to the value of what Med agreed to buy is inadmissible because it is not based 

on an appropriate methodology 

To be admissible under F.R.E. 702 and Daubert, the expert’s testimony must be grounded 

in a reliable methodology and accepted principles.  For example, in United Phosphorus, Ltd. v. 

Midland Fumigant, Inc., 173 F.R.D. 675, 686-87 (D. Kan. 1997), the court held that proffered 

testimony by an economic expert that a trade name had no value, and the expert’s analysis 

regarding trademark valuation, which was prepared solely for use in litigation and by a 

methodology developed by the expert for that litigation, failed to satisfy the “evidentiary 

reliability” standard for expert scientific testimony, and was not admissible.  The court concluded 

that the opinions and analysis had not been subjected to peer review, and there was no objective, 

verifiable evidence to show that the methodology was accepted by any other economist.  See also 
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Pride v. BIC Corp., 218 F.3d 566, 577-78 (6th Cir. 2000); Casey v. Ohio Medical Prods., 877 F. 

Supp. 1380, 1384-85 (N.D. Cal. 1995); American College of Trial Lawyers, Standards and 

Procedures for Determining the Admissibility of Expert Testimony after Daubert, 157 F.R.D. 571, 

579 (1994) (“[W]hether the testimony concerns economic principles, accounting standards, 

property valuation or other non-scientific subjects, it should be evaluated by reference to the 

‘knowledge and experience’ of that particular field.”).   

There is no evidence that basing a value opinion on the assumption that the value of a 

company is the bargained for price is a method used by or accepted by valuators.  Indeed, if this 

were an accepted valuation methodology, there would be no need for any valuation experts, as 

parties could point to the price in the contract and assert that it was an arm’s length negotiation.  

See U.S. v. Gabaldon, 389 F.3d 1090, 1099 (10th Cir. 2004) (opinion properly excluded where it 

was conclusory and unsupported by scientific reasoning); Shahzade v. Gregory, 923 F. Supp. 286, 

287 (D. Mass. 1996) (to be admissible, testimony must relate to specialized knowledge and must 

be more than subjective believe or unsupported speculation); Rice v. Cincinnati, New Orleans & 

Pac. Ry. Co., 920 F. Supp. 732, 738 (E.D. Ky. 1996) (subject of expert’s testimony must be 

scientific knowledge). 

In sum, Peltz’s assumption that the value of Addus’ equity is equal to the negotiated price 

is inadmissible.  This is Peltz’s only value opinion.  Peltz Dep. 228:2-17.  As discussed below, the 

remainder of Peltz’s conclusions were what he described as a “preliminary calculation of value” in 

order to determine whether the results of these tests were “wildly deviant” from his assumption.  

Ibid.  Because Peltz’s opinion/assumption is admissible, the results of Peltz’s “preliminary” 

calculations are inadmissible.  Nevertheless, Peltz’s “preliminary calculation[s]” are independently 

inadmissible for the reasons set out below. 

C. Peltz’s Preliminary Calculations Regarding the Value of Med Are Inadmissible 

1. Petlz’s self-described “preliminary calculations” are not conclusions 

After assuming that the purchase price in the SPA was the correct price for Addus’ stock, 

Peltz performs two preliminary calculations to assess his assumption: (1) a “guideline company 

multiple approach” in which he relied, in substantial part, on a line in Addus’ balance sheet 
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entitled “net cash provided by operating activities,” but which he called “cash flow from 

operations,” and (2) a transaction approach.  Peltz Dep. 100:14-22, 101:3-14.  These calculations 

were not independent valuations of Addus; rather, Peltz used these as a “sanity check.”  See Peltz 

Dep. 140:7-14 (referring to transaction approach).   

It is axiomatic that, to be relevant, the testimony must be a conclusion as to some issue that 

is disputed.  Peltz concedes that he performed no valuation of the Addus equity.  “Preliminary 

calculations” are not conclusions.  Therefore, the testimony is irrelevant and inadmissible. 

2. Peltz’s self-described “preliminary calculations” in his guideline company multiple 

approach are not reliable 

The first of Peltz’s preliminary calculations was performed as follows: 

First, Peltz took two pieces of data from Addus’ 2001 audited financial statements (Strub 

Decl. ¶ 2 & Ex. B): sales of $234,090,611 (from page 5, “Consolidated Statements of Operations 

and Retained Earnings”); and “net cash provided by operating activities” of $9,143,280 (from 

page 6, “Consolidated Statements of Cash Flow).  He then used information about 10 public 

companies to derive a median ratio of these companies’ “enterprise value” to sales and “enterprise 

value” to cash flow from operations for 2001.  Peltz Report Ex. C (Strub Decl. ¶ 3 & Ex. C).  He 

then used that ratio to calculate a potential value for Addus, giving 2/3 of the weight to the “net 

cash provided by operating activities,” and 1/3 of the weight to sales.  Ibid.  

A trial court should exclude expert testimony if the expert has unjustifiably extrapolated 

from an accepted premise to an unfounded conclusion. See General Elec. Co. v. Joiner, 522 U.S. 

136, 146 (1997) (noting that in some cases a trial court “may conclude that there is simply too 

great an analytical gap between the data and the opinion proffered”).  Here, Peltz has done 

precisely that by relying on Addus’ “net cash provided by operating activities” to perform his 

preliminary calculation. 

Addus’  “net cash provided by operating activities” jumped from $747,215 in 2000 – the 

year prior to the one that Peltz considered in his “analysis” – to $9,143,280 in 2001 – the year in 

which Peltz performed his analysis.  This represents an increase of over 1,200%.  Addus 2001 

Financial Statements at 6, Strub Decl. ¶ 2 & Ex. B.  That is why Peltz selected this variable.  But 



 

 

1342065  - 9 -  

 

as Peltz admits, this cash flow amount increased so substantially as a direct consequence of Addus 

(1) reducing its working capital (Peltz Dep. 107:2-108:4); and (2) stretching out its trade vendors.  

Peltz Dep. 87:17-24.  Addus’ working capital went from $24,970,453 in 2000 to $9,521,159 in 

2001, then to $8,132,199 in 2002.  Peltz Dep. 83:5-85:9.  Addus increased the amount of its 

checks against future deposits between 2000 and 2001 (that is, the amount of unpaid creditors) 

from $331,815 to $2,876,327 – an increase of approximately 861%.  Peltz Dep. 165:10-166:6.  

Peltz failed to take these factors into account in doing his testing.  Peltz Dep. 85:17-86:3; 165:10-

166:6; 106:14-16. 

Peltz, of course, conceded that neither a decrease in working capital nor stretching out 

creditors is an indication of the healthy performance of Addus.  Peltz Dep. 84:19-20; 88:1-6.  

Thus, there is an inverse relationship between the criterion that Peltz selected to test Addus’ value 

and the actual financial performance of the company: the more that Addus failed to pay its 

creditors and ate into its working capital, the higher the “value” of Addus, under Peltz’s 

“preliminary calculation.” 

The unreliability of Peltz’s preliminary test is underscored when Peltz’s “methodology” is 

applied to Addus’ financial statements for prior years.  No one will dispute that Addus was 

financially healthier in 2000 than in 2001; simply the passage of time led to a substantial increase 

in the bad debts from Addus’ home medical equipment division and an increase in its workers’ 

compensation liability (issues that are addressed in Plaintiffs’ trial brief).  But using Peltz’s 

methodology, the value of Addus actually would increase substantially between 2000 and 2001: 

thus, this methodology would have Addus’ value going from $3,592,000 in year-end 1998, to 

$1,912,000 in 1999 to $5,506,000 in 2000, and then to $77,675,000 as of year end 2001.  (Strub 

Decl.  ¶ 4 & Ex. D).  This result is not surprising given the inverse correlation between the 

component of value that Peltz uses and the actual financial health of the company. 

Peltz admits that he did not study Addus’ actual financial performance.  Peltz Dep. 113:23-

115:10.  Since he has not performed a valuation of Addus, this prevents one from testing his 

assumptions. 
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As the court noted in In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 745 (3d Cir. 1994), 

“any step that renders the analysis unreliable ... renders the expert’s testimony inadmissible.  This 

is true whether the step completely changes a reliable methodology or merely misapplies that 

methodology.” An expert cannot simply arbitrarily pick a ratio because he or she likes the result of 

the calculation.  See Jann v. Commissioner of Internal Revenue, 60 T.C.M. (CCH) 23 (T.C. 1990) 

(noting that an expert’s valuation opinion was unreliable where the expert had arbitrarily picked a 

ratio).   

The decision in Cayuga Indian Nation of New York v. Pataki, 83 F.Supp.2d 318, 326 

(N.D.N.Y. 2000), re’v on other grounds 413 F.3d 266 (2nd Cir. 2005), is instructive.  In that case, 

the court concluded that the expert testimony of a real estate appraiser proffered by tribal plaintiffs 

was not admissible for purposes of determining value of ancestral land from which the tribe was 

dispossessed, because the proffered testimony of the appraiser, who invoked a sales comparison 

approach, did not satisfy the reliability and relevancy considerations identified in Daubert.  

Among other things, the court concluded that it was questionable whether the appraiser complied 

with established appraisal practices in collecting and selecting the sales data upon which he 

ultimately relied upon in reaching his conclusions, and the appraiser made no adjustments, even 

for the size of the property.  See id. at 323-26.   

Peltz’s preliminary calculations are similarly flawed.  Thus, even if Peltz’s preliminary 

calculations were an opinion, they should be excluded under Daubert. 

3.  Peltz’s self-described “preliminary calculations” in his guideline company multiple 

approach do not employ an acceptable methodology 

As noted above, one of the factors to be determined in deciding whether testimony is 

admissible is determining whether the theory or technique used by the expert is generally accepted 

in the scientific community.  Daubert, 509 U.S. at 594.  During his deposition, Peltz was unable to 

identify any professional literature that would support his methodology.  Peltz Dep. 158:17-

159:23.  Peltz also conceded that his definition of cash flow was different from that employed by a 

leading valuation treatise, which, among other things, emphasized that any use of cash flow as a 
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criterion for valuation must take into account the impact on working capital.  Peltz Dep. 103:15-

104:8, 163:11-20.   

Peltz defends his use of “cash flow from operations” by noting that it is widely used 

multiple.  As discussed above, this is not supported by the professional literature.  Even if this is 

true, the “generally accepted” test, which was adopted in Frye v. United States, 293 F. 1013, 1014 

(D.C. Cir. 1923), was rejected by the Supreme Court in Daubert.  509 U.S. at 589.  Under 

Daubert, “general acceptance” is a necessary, but not sufficient, factor that bears on the 

admissibility of expert opinion.  509 U.S. at 594.  See also Kumho Tire Co. v. Carmichael, 526 

U.S. 137, 149-51 (1999).   

D. Peltz’s Opinion that the Option Price Was Rational Is Inadmissible 

In his report, Peltz reaches the conclusion that the $7.5 million price to which the parties 

agreed in negotiating the option extension was a rational one.  What Peltz means is that if you 

assume that Addus were worth $80 million (per Peltz’s preliminary calculations), and you assume 

that Med was paying $80 million, then the alleged option would be worth over $7 million, and that 

it was rational for Med to pay $7 million for something worth $7 million.  Peltz Dep. 147:20-

148:24. 

Here, the methodology that Peltz employs, the Black-Scholes methodology, is an 

appropriate one for valuing an option.  Generally speaking, under Black-Scholes, if the price to be 

paid is less than or equal to the value of the property to be acquired, all things being equal, the 

value of the option will increase if the value of the property increases.   Cf. Resnik v. Swartz, 303 

F.3d 147, 150 (2d Cir. 2002) (listing the variables used in a Black-Scholes calculation).   

Peltz’s application of Black-Scholes, however, is a classic case of garbage in/garbage out, 

because the assumptions that Peltz uses in his calculation are completely unfounded.  See Collier 

v. Vacro-Pruden Bldgs, 911 F. Supp. 189, 192 (D.S.C. 1995) (expert’s opinion should be excluded 

if it is based on assumptions that are speculative and are not supported by the record). 

The first component of the Black-Scholes calculation is the calculation of the value of the 

business being purchased under the option agreement.  For the reasons set out above, Peltz has 
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performed no calculation of value.  Therefore, any assumption that he makes in his Black-Scholes 

calculation concerning value is unfounded. 

The second component of Black-Scholes is the calculation of the price to be paid.  Here, 

Peltz performed no calculation at all of the consideration to be given by Med in connection with 

the Addus acquisition.  Peltz Dep. 54:19-23.  Peltz’s use of an $80 price for the equity excludes, 

among other things, approximately $36 million in Addus’ debt to its lenders and $3 million in debt 

to Andrew Wright, which Med was required to repay under Section 6.6 of the SPA.  See Peltz 

Report at 2; Peltz Dep. 56:13-58:3. 

In sum, Peltz’s opinion about the rationality of the option price rests entirely on a 

calculation derived from two made-up variables.  Thus, the calculation cannot assist in 

determining the fair market value of the option to acquire Addus, assuming that the parties entered 

into such an agreement (which, as the Court is aware, is a proposition that Plaintiffs strongly 

dispute). 

E. Peltz’s Testimony Regarding Harm to Addus and Value to Med Flowing from the 

Transaction Is Inadmissible 

Peltz concedes that he is not going to offer any testimony in this action concerning 

damages suffered by Addus.  Peltz Dep. 181:8-10.  Neverthless, Peltz has offered a number of 

“opinions” concerning harm to Addus and value to Med flowing from the transaction, all of which 

should be excluded because they are irrelevant and not the proper subject of expert witness 

testimony. 

First, Peltz “opines” that Addus was distracted by its negotiations with Med and that the 

negotiations with Med hurt Addus’ ability to grow its operations.  Peltz Rpt. §§ 2.4.1-2.4.2.  Peltz 

did not quantify this harm in any way, did not develop or calculate any amount of damages, and 

did not attempt to support his conclusion with reliable principles and methods.  Peltz Dep. 149:2-

152:16.  All Peltz did was repeat what the witnesses said; he is not offering any opinion beyond 

what those witnesses would say.  Ibid.  As noted above, “[e]xpert testimony cannot be used solely 

to bolster the credibility of [a party’s] fact-witnesses by mirroring their version of events.”  Untied 
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States v. Cruz, 981 F.2d 659, 664 (2d Cir. 1992) (bracketed text added).  This opinion should 

therefore be excluded. 

Second, Peltz “opines” that Addus’ working capital facility was abruptly frozen by its 

lenders as a consequence of the Med transaction.  Again, Peltz has done nothing beyond reading 

Andrew Wright’s testimony and repeating Andrew Wright’s allegations.  Peltz Dep. 173:7-178:9, 

179:15-180:9.  Mr. Wright’s allegations are contradicted by the deposition testimony of Addus’ 

lenders, which Peltz did not even bother to review.  Peltz Dep. 174:19-24.  Therefore, Peltz’s 

statement is unreliable.  As noted above, Peltz’s opinion on this point is also irrelevant because 

Peltz is not offering damage testimony.  Peltz Dep. 177:17-178:9. 

Next, Peltz “opines” that Med benefited from the Addus transaction, because Med’s stock 

increased in price.  Peltz Rpt. § 2.4.3.  To show this, Peltz did nothing to prove that the inc rease 

was causally linked.  Peltz Dep. 183:9-186:17.  He simply printed out Med’s historic stock price, 

pointed to the dates of the supposed public disclosure of the second letter of intent and Stock 

Purchase Agreement, and asserted that there was some cause-and-effect relationship.  Thus, 

Peltz’s testimony of a cause-effect relationship is nothing more than unsubstantiated conjecture 

and speculation and should be excluded.  See In re Air Disaster at Lockerbie Scotland, 37 F.3d 

804, 824 (2d Cir. 1994) (expert testimony as to causation may be excluded, particularly where it is 

speculative and conjectural), cert. denied, 513 U.S. 1126 (1995); Robinson v. Union Carbide 

Corp., 805 F. Supp. 514, 523 (E.D. Tenn. 1991) (expert opinion that “x” was possibly the cause of 

“y” is mere speculation and is therefore inadmissible and cannot be the basis for a finding of fact). 

Moreover, Peltz’s opinion on this point is irrelevant because even if a causal link were 

established, “[a] share of capital stock represents a unit of ownership and has no extrinsic value to 

the corporation itself.”  In re Curry and Sorensen, Inc., 57 B.R. 824, 829 (B.A.P. 9th Cir. 1986). 

III. CONCLUSION 

If an expert purports to apply principles and methods to the facts of the case, it is important 

that this application be conducted reliably.  To be admissible under Federal Rules of Evidence 

104(a) and 702, Defendants must prove, by a preponderance of the evidence, that Peltz’s opinion 
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is reliable.  This is a threshold determination for admissibility, which Defendants cannot meet.  

Therefore, Plaintiffs request that the Court exclude Peltz’s testimony in its entirety. 
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